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Broker-Verification Questionnaires: A Disturbing Trend Explained
by Brian K. Stewart, Esq.

I: The Problem with Broker Verifications

The use of broker-verification questionnaires has been a growing trend seen most
commonly in the context of construction insurance. In attempting to secure a
contract, it is becoming increasingly common for project owners to request that
brokers complete questionnaires wherein the broker is asked to verify whether the
client’s policies meet the contractual requirements, contains specific exclusions,
etc.

Historically, a broker has satisfied this requirement through the production of a
certificate of insurance or, if necessary, a copy of the policies themselves which
demonstrate that the insured had the applicable coverage. However, a number of
project owners have recently been refusing to accept certificates alone and are
requiring brokers to complete a questionnaire and verification, with the
understanding that a failure to complete the questionnaire will cost the broker’s
client the job.

The increasingly frequent use of such broker-verification questionnaires raises a
number of legal issues for the broker. The first issue deals with the broker’s
authority to interpret the underlying policy between the insurer and the insured and
whether a broker has the authority to confirm in writing whether a specific policy
meets the requirements, not of the contract between the Owner and the insured but
rather the requirements contained in the broker-verification questionnaires. The
second legal issue deals with the effect of a conflict between the underlying policy
and the language of the questionnaire. Specifically, what is the legal consequence
when a broker completes a questionnaire that potentially contains conflicting
language from the actual policy? Finally, this opinion will analyze what risks and
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liabilities a broker is exposed to when completing a questionnaire that contains
language that is in conflict with or amends, modifies, expands, etc. the underlying

policy.
ll: Principles of Contract

Insurance is a matter of contract governed by the rules of contract.! Unlike the
ordinary commercial contract where the parties seek to ensure a commercial
advantage for themselves, an insurance contract seeks to obtain some measure of
financial security and protection against calamity for the insured.?

Being a voluntary contract, as long as the terms and conditions made therefor are
not unreasonable or in violation of legal rules and requirements, the parties may
make it on such terms, and incorporate such provisions and conditions as they
would see fit to adopt.> The rights and obligations of parties to an insurance
contract are determined by the language of the contact and the insurance policy is
the law between the parties unless the contractual provisions are contrary to public
opinion or law.*

lll: Role of the Broker

An insurance broker provides a professional service for the insured, its client and
goes to the insurance market to determine what policy or policies best fit the needs
of its clients.

Relevant distinctions exist between an insurance agent and an insurance broker.
Whereas an agent generally represents a particular insurance company, an
insurance broker generally represents only the insured.> Consequently, an
insurance broker owes a duty to the insured and not the insurer.®

1: Issue One: Brokers Authority to Interpret Policies

The first issue deals with the authority of brokers to interpret the underlying policy
when completing broker verification questionnaires. As a general rule, the
interpretation of an insurance policy is a question of law.” Therefore, it is the court’s
responsibility to determine coverage issues.® Courts have long recognized that in
construing an insurance policy, the primary function of the court is to determine and
enforce the intentions of the parties as expressed in the insurance contract.®

When faced with an interpretation question, courts first focus on whether the

language of the policy is unambiguous. If the words contained in an insurance

policy are “clear and unambiguous”, a court will afford those terms their plain,

ordinary and popular meaning and apply them strictly as written.'® However, where

policy language is susceptible to more than one reasonable interpretation, the a
language will be deemed to be ambiguous and will be construed against the insurer

as the drafter of the policy language.
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Based on the foregoing, it is clear that the interpretation of contractual provisions is
a question of law and the determination of whether coverage is triggered by certain
events is ultimately a duty of the court. In the typical insurance dispute, it is the
insurance company that makes the initial determination, based on the language of
the contract, whether certain actions trigger coverage under the policy. In making
this decision, the insurance company will take into account all information and
evidence available related to the event in question and conducts their analysis
using the above-discussed principles of contract interpretation applied to the
specific facts of each case.

In contrast, the relatively new phenomenon of requiring a broker verification
questionnaire forces the broker to interpret whether the underlying policy will
provide coverage for hypothetical, future events. This raises a number of legal
issues for the broker being asked to complete such a questionnaire. First, as a
contract between the insured and the insurer only, a broker is a third-party to such
a policy. When a broker is required to complete a verification questionnaire, the
broker is essentially being asked to interpret what the parties to the underlying
contract intended and since the broker is neither the drafter of the insurance
contract nor a court interpreting the contract, the broker has no legal authority to
provide such an interpretation and if a broker should provide such an interpretation,
it does so at great risk. Furthermore, it would not be proper for the insured’s client
to require the verification and if it did so require it, reliance on the verification would
be misplaced.

2. Inevitable Conflict Between Language of Underlying Policy and Broker
Verification Form

The second issue involves instances when a broker completes a questionnaire in
which he or she verifies that certain coverage exists and meets the owner’s
contractual requirements. A legal issue will arise should a broker verify that the
insured’s policy meets certain requirements when in fact there is a conflict between
the language of the policy and the language of the broker verification questionnaire.

The questionnaire may contain language or requirements that vary from the
language contained in the underlying policy. At the risk of losing the contract, the
insured may insist that his or her broker complete the questionnaire containing
potentially conflicting terms, provisions, language, etc. Having completed the
conflicting questionnaire, the issue becomes whether the insured’s policy now
conforms to the new language contained in the verification form. It does not.
There is no way that a verification executed by a broker can reform the policy
issued by the carrier.

Similar to certificates of insurance, courts have routinely held that in the event of a
conflicting provisions, the underlying policy prevails over any terms contained in a
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certificate.’ As a third party to the contract, courts have held that brokers, absent
the requisite express authority, may not bind the insurer by a modification of the
policy or other insurance contract.' In order for a modification to the contract
language to be valid, there must be an agreement between both the insured and
the insurer and neither party has a right to modify the contract without the consent
of the other party.™ In this respect, any modification contained in a broker
verification form would be ineffective unless the insured’s broker was acting with
the consent of both the insured and the insurer. By analogy, courts have held that
neither the insurer nor the insured may modify the contract terms by issuing a
certificate which conflicts with the terms of the agreed upon contract so a
verification form will not modify a policy form either.'®

While the verification will not modify terms of the policy form, in completing a broker
verification questionnaire that contains conflicting language, the broker is creating
an exposure to a professional liability claim by the client of the insured for making
representations if they are not accurate regarding coverage, etc.

The increasingly widespread use of broker verification forms presents a serious
legal threat to the brokers signing such documents. In general, a broker’s duty runs
only to its client—i.e., “the person or entity that contracts with the broker,
communicates to the broker its insurance needs, reviews the quotes provided by
the broker and decides what policy to purchase.”'® However, courts have held that
a broker is required to exercise due care to protect third-parties even though no
privity of contract exists between them.'” The court reasoned that despite the lack
of privity between the broker and the third party, the third party was essentially an
intended beneficiary of the transaction in placing the coverage. Thus, the broker
owed duties to the third party even though it was not the broker’s customer or a
named insured. This is dangerous precedent and shines a bright light on why
broker verification forms should not be executed by brokers. They cannot modify
the coverage at issue and if they verify to the contrary, then the broker is exposed
to the risk of loss.

lll: New Statutory Responses to Problem

In response to the widespread problems regarding certificates of insurance, the
National Conference of Insurance Legislators (NCOIL) drafted and passed the
model Certificates of Insurance Act. The purpose of the Act is “to clarify limitations
on the use of certificates of insurance in order to promote a transparent system that
discourages fraud and misuse.” Namely, the Act is addressed to third parties who
exploit their marketplace leverage to demand the issuance of certificates or
verification forms that do not accurately reflect the underlying insurance policies.'®

First, the Act requires certificates of insurance to be filed with state regulators prior a
to use. Further, state regulators are vested with the authority to disapprove forms
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that are unfair, misleading, deceptive or against public policy. Further, the Act only
permits forms to be filed by or on behalf of an insurer. There is no mechanism
under the Act for non-insurers or third parties to submit their own proposed
certificate forms.

Second, the model Act prohibits any person from preparing or issuing a certificate
of insurance that contains false or misleading information concerning the underlying
policy or one that purports to alter, amend or extend coverage. A certificate also
may not warrant that the policy referenced in the certificate complies with the
insurance or indemnification requirements of a particular contract. In this respect,
the end and the aim of the Act is to avoid exactly what is being attempted by the
insistence of a broker verification form.

Third, in an effort to help eliminate or reduce requests for improper or misleading
certificates, the model Act applies specific requirements and extends jurisdictional
reach of state regulators to third parties who make such requests. Specifically, the
Act prohibits a person from requesting or requiring the issuance of a certificate that
contains false or misleading information concerning the underlying policy; purports
to alter, amend or extend coverage; or is issued on a form not filed with the
commissioner.

Finally, the Act confirms that a certificate is distinct from an insurance policy and
codifies the principles that a certificate does not alter, amend, or extend coverage
or independently confer rights. Lastly, the Act provides that any certificate issued in
violation of the Act is null and void.

As of May 2014, NCOIL’s model act has been adopted and enacted in the following
states: CT, DE, GA, ID, IL, IN, LA, MA, MD, MN, MO, MT, NV, NH, NM, NC, ND,
OK, RI, TX, UT, VA, WA, WY. Unfortunately, more states have not adopted it but it
is hoped that more will adopt it moving forward.

CONCLUSION

The increasingly widespread use of broker verification questionnaires is a troubling
development for brokers. When faced with a questionnaire, the broker may be
urged by his client to complete the form, regardless of the conflicting provisions, or
risk losing the job for their client. This type of pressure is unwarranted and will not
promote an ethical and fair insurance marketplace or a level playing field for
brokers acting as trusted advisors to their clients. While a number of states have
enacted regulations governing the use of such forms, brokers may still be faced
with such verified questionnaires in one form or another. This development raises
a number of legal issues set forth in above. Simply put, broker verification forms
that attempt to force brokers to opine as to coverage and other issues when the a
policies themselves are the best and only appropriate source for coverage details,
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should not be allowed in the insurance marketplace. They are not conducive to a
fair and ethical insurance marketplace.
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Broker’s Notes:

Visit the a/e ProNet website today for more excellent resources:

Moore Insurance Services - www.mooreinsuranceservices.com is a member of a/e ProNet -
WWww.aepronet.org; a national association of insurance agents/brokers that specialize in
providing risk management and insurance services to design professionals. These services
included risk management publications, contract language review tools, seminar materials
and other useful information to help design professionals manage their risks.

Moore Insurance Services offers many professional liability and property & casualty
insurance programs. Many of these programs are endorsed or commended by the
professional associations and organizations that we support including: The American
Institute of Architects (AlA), National Society of Professional Engineers (NSPE), American
Council of Engineering Companies (ACEC), Michigan Association of Environmental
Professionals (MAEP) and Michigan Society of Professional Surveyors (MSPS).

Eric A. Moore, CIC, LIC
emoore@mooreinsuranceservices.com
(517) 439-9345

The ProNet Blog

Federal Trade Commission Releases How-To Cybersecurity Guide

Design firms may not seem like prime targets for hackers, many of

whom are after sensitive, personal information, etc., but this
assumption can be dangerous for architects and engineers.

Kg Intellectual property must be kept secure, and the threat can come
from outside hackers, as well as from employees. Continue reading...
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